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IN THE COURT OF THE ADDL. SESSIONS  JUDGE-2 (FTC),

TINSUKIA

District :  Tinsukia

Present :  Md. A. Hakim,  M.A, L.L.B, 

      Addl. Sessions Judge-2,

           (FTC), Tinsukia.

         Criminal Appeal No. 29 (4) of 2017

 Wing  Commander, Sri  Sherokh Rashid Hazarika

 S/o.  Lt. Rashid  Ali  Hazarika,                     

 R/o. House No. 76, Purana  Patty  Road, Sivasagar

                     P.O, P.S & District- Sivasagar................................Appellant

 

      -Versus-

   

 Must Jafrina Hazarika

                    D/o. Late  Dilawar Hazarika,

                     R/o. - C/o. Anjum  Hazarika,

 Holybrook School, Napukhuri,  Tinsukia,

 P.O, P.S and  District -  Tinsukia

                                                       .......................................Respondent

Appearance :-

                      Sri  R.R  Borthakur, Advocate for the Appellant.

            Sri S. Paul,  Advocate for the Respondent.

      

         Date of argument      :  08.02.18.

         Date of Judgment      :  23.02.2018.
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                 J         U       D         G        M         E        N        T 

 
1.    This  appeal   u/s 29  of  the  Protection of   Women  from

Domestic Violence Act,  2005,  by  the  Appellant in connection with

case  no. Misc.  Case No. 11 DV of  2014 against the Order dtd.

24.10.2017 passed by Ld. Judicial Magistrate,  1st  Class, Tinsukia,

Smt.  Saraswati Johori  Padun. 

 
2.    Heard  Ld.  Counsel  Sri  R.R   Borthakur  appearing  from the

Appellant and Sri S. Paul, Ld. Counsel for the Respondent.

3.     Being   highly   aggrieved   and   dissatisfied  with  the

impugned order, the appellant  namely,   Sri  Wing  Commander,

Sherokh  Rashid  Hazarika  among other   things   has drawn the

attention to set  aside the impugned order  24.10.2017   on the

following  among  other grounds  (i) For that  the  order  dated

24.10.2017 is  liable  to  be  set  aside  and  reversed  as the

learned trial  Court  has  erred  in  denying  the  opposite  party the

opportunity   of   being heard.(ii)  For   that  gross   illegality   and

prejudice  has  occasioned  on  account  of   disposing  of   the

petition  dated   27/07/2017  filed   by   the   petitioner   claiming

maintenance  for their  daughters  in  as  much  as  the  same  was

done  without hearing  the  Applicant  and  without  taking  into

consideration   the written   objection   filed  on  behalf   of   the

opposite  party  on  that day wherein  it  was  shown  that  the

Opposite Party- Complainant was an income tax  assessee and  she

earned  sufficiently. The learned  Trial  Court not  having  considered

the  material  on  record, failed  to  dispense  justice  in  accordance

with  law,  more  so  as the elder  daughter has attained  majority

and  has  ceased  to  be  a minor  on  account of  which  she  is  not

entitle  to  maintenance. On the above counts  also  the  impugned

order is  liable  to  be  set aside. (iii) For  that the learned  Court

erred  in  deciding  the  matter without  hearing  the  opposite  Party

on   the  presumption   that   the  opposite   party  has   partially

admitted  that  payment  of  his  daughters  have  seized  and

further   basing   the   decision   on   considering   the   'admitted
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position' has  committed   gross   infirmity  which   requires

interference  of  the  Hon'ble  Appellant  Court.  (iv)  For  that the

learned trial  Judge  ought  not  to  have  disposed  of  the  petition

on  24.10.17  without  hearing  the  counsel  of  the  opposite  party,

more  so  as  the  matter  was  not  fixed  for  hearing  on  that

date,  doing  so  has  vitiated  the  order  with  blessed  decision

based  on  presumption  and  surmises.  (v) For  that the learned

trial Court has failed  to  consider  that  the  elder  daughter  for

whom  maintainable  is  prayed  for  has  attained  the  age  of

majority and  is  as  such  not  entitled to  maintenance under  the

law. (vi)  For  that  the  Court  below  being  a  judicial  forum  and

the  proceedings  being  judicial  in  nature  and  Natural  Justice

being  one  of  the  cardinal  principle  of  a  just  and  fair  decision,

the  Appellant  has  been  deprived  of  the  opportunity  of  being

heard  and  the  objection  filed  not  having  been  recorded  and/or

considered,  gross  injustice  has  occasioned  therefrom  which  is

required  to  be  remedied  by  the  Hon'ble  Appellate  Court.  (vii)

For  that the  learned  Court  while  arbitrarily  deciding  the  matter

failed  to  consider  the  position of  the  Appellant  that he  had

retired   in   the   meantime   and   his   earning  has   reduced

considerably owing  to  the  same,  the  learned  trial  Court  ought

not  to  have  passed  the  impugned  order  granting  Rs. 5,000/-

each  to  the  two  daughters,  the  learned  trial  Court has  erred

by  taking  a  biased and  myopic  view by  directing  the  Appellant

to  give half  his  income to  the  daughters and  the  Respondent

for which  the  Appellant has  no  sufficient means, the  order  dated

24.10.17 passed  by  the  learned  judicial Magistrate 1st  Class  is

required  to  be  set  aside  by  reducing  the  amount  fixed  and/or

hearing  the  Opposite  Party  before  arriving  upon  a  decision  as

to  the  amount. (viii) For  that  it  is  settled  law that the  rules  of

natural  justice  cannot  be bypassed  and  as  such,  the  Hon'ble

Trial  Court  erred  in  disposing  of  the  matter  on  the  date  fixed

for  filing  objection  without  giving  the  Appellant  the  opportunity

of  a  fair hearing,  the  said  order  deserves  to  be  set  aside  and

the  altered  financial   status  of   the  Appellant  need  to  be
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considered  before  disposing  of  the  said petition. For  that  the

learned  trial Court  failed  to  weigh  the consequences  and effect

of  the  changed circumstances by weighing the convenience of the

petitioner/respondent  against  the  drastic reduction of  income of

Appellant.  The  decision  arrived  at  being  biased  and  arbitrary,

the  learned  trial  Court  failed  in  its  duty  to  do  justice  between

their  parties which  she  has failed  to  do,  as  such  the  order

granting  Rs. 5,000/- each  to  the  two  daughters  is  a  travesty  of

justice. 

4.        I have   heard  the   arguments  advanced  by   the learned

counsels of both the parties.

                Discussion, Decision & Reasons thereof 

5.       Before   appreciating   the   rival   contention   of  the Ld.

Counsels for  the respective  parties, I  would  like to  reproduce  the

order   dated   24.10.17  of  Misc.   Case   no.  11  DV of  2014  for

convenience and  comprehension. 

 
             Date:   24.10.2017  

   

          The  petitioner  side is present  and  received  cheque  

No. 011437,  011436 and 011435.  The petitioner  has  filed  

her  evidence on  affidavit  alongwith  documents.

         The  OP  has  filed  his  written  objection  to  the  

petition No.  2364 dated  27.07.2017  filed  by  the  

petitioner seeking interim  maintenance  for  her daughters  

on  the  ground  that the  OP  has  stopped paying  

maintenance  to  their  daughters with  effect  from  

February,  2016. 

        I have heard  both  sides. I have  perused the  case record  and  

  petitions.

The   respondent   indirectly   admitted   that   payment  to  his

daughters  have  seized  as  a  result  of  his  service from the

Air  Force  and  stated  that  he  now  draws  pension  of       
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Rs.  50,600/-.

It is  not  in  dispute  that  the  opposite  Party  is  the  father of

Miss  Sajiya  Hazarika  and Miss  Zumana  Hazaria. It  is  also not

in  dispute  that  both  the  daughters  are  living  with petitioner

who  is   maintaining   them  by  bearing   all   the  expenses

incurred  in  their  sustenance.

Considering  the  admitted  position  that  the circumstances of

both  sides  the  prayer  of   the  petitioner  is allowed. The

opposite  party  Sri  Sherokh  Rashid  Hazarika directed  to  pay

interim  maintenance  of   Rs.  5,000/-   each  to  Mish  Sajiya

Hazarika  and  Miss  Zumana  Hazarika  till  disposal   of   the

case. Petition  No. 2364/17  is  disposed  of.       

Furnish  the  copy  of  order  to  both  sides.

Fix: 03.11.2017 for  cross  of  Pws.

                                                                                   Sd/-

                                                                        Judicial Magistrate
                                                                       1st  Class,  Tinsukia 

    

6.          The Ld.  Counsel for  the  appellant  has  cited following cases in

support of her  argument :

        1. Inderjit  Singh Grewal  vs State of  Punjab & Anr.  (Cri. Apl.

1635 of 2011). 2.  Delhi  High  Court, Harbans  Lal Malik Vs. Payal

Malik  (Cri. Rev.p. No. 252.2010). 3. Punjab-Haryana  High  Court,

Amit   Agarwal   and  others   Vs.  Sanjoy  Aggarwal  and   others

(Crl.Misc.No.M-36736). 4.  Himachal   Pradesh   High  Court,  Anil

Kumar  Vs. Shashi  Bala  And  Others (CrMMO No.30 of 2011). 5. Mr.

B. Viniod Vs. V. Agathiya & Nilavan (CMA No. 2187 of 2017 Madrass

H.C.). 6. Sulochana And  Anr. Vs. Kuttappan And Ors.  (2007 Cri.L.J

2057 Kerala H. C.). 7. A.R Hashir & Others Vs. Shima, (W.A. 555/15

Kerala H.C.).  

7.      The Ld.  Counsel for  the  Respondent  has also cited following

cases in support of his  argument : 

        1.  Juveria  Abdul   Majid   Patni Vs. Atif  Iqbal  Mansoori and

Another. (2014 (10) Supreme  Court  cases 736), 2. Shalu  Ojha Vs.

Prashant  Ojha (2015 (2) Supreme  Court  cases 99).
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8.       I  have  gone  through  the  cited judgment of both sides but

those are not relevant to the question to be decided in this Appeal.

9.        Upon  hearing  both  sides, I  have  gone  through  the material

on  record  and  found  that  the  appellant  has  come  to  this  court

against  the  order  24.10.17  passed  by  Ld. J.M.F.C 1st Class,  Tinsukia

in  Misc. case  11 DV  of  2014 granting  a  further  total amount  of  Rs.

10,000/- for  the  two  daughters  in  addition  to  the  amount  of  Rs.

15,000/- already  being  paid  by him to the respondent/opposite party

despite  the  reduction of  his  income  on  retirement.

10.  The Ld. Counsel  for  the  appellant  has at the  very  outset

alleged  that before  passing  the  order  dated  24.10.17 the  Opp.

Party,  i.e.  the  appellant  was  not  given  any  opportunity of  being

heard. 

11.      In  reply   Ld.  Counsel  for  the  respondent  has vehemently

denied  and  objected   to  the  allegation  of   not   being   heard.  He

submits that the hazira filed on the 24-10-17 proves that Ld. Counsel

was  present  in  the court  that  day.  Hence question  about  not  being

heard does not arise at all. 

12.      Upon hearing  both sides  I have  gone  through  the  order

dated 24.10.17   passed  by  Ld. J.M.F.C  1st Class,  Tinsukia  in  Misc.

case  11 DV of  2014 and  also  perused the  material  on  record  and

found  that the Ld. J.M.F.C, 1st Class,  Tinsukia  has  ordered  that she

has  heard  both sides. Apart  from  this  it  appears  from  the  record

that  the  ld. Counsel for  the  appellant  was  present  on  that  very

day. In  view  of  this  fact the  point  of not being heard the  appellant

side  is  rejected herewith. 

13.      The Ld. Counsel  for  the  appellant  has  pointed  out  that the

Ld. Court has  failed  to appreciate  that  the  respondent  was  an

income tax  assesse  and  she earned  sufficiently. The learned  Trial

Court  not  having  considered  the  material   on  record,  failed  to

dispense  justice in  accordance  with  law,  more  so  as the elder
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daughter has attained majority and  has  ceased  to  be  a minor  on

account of  which  she  is not  entitle  to  maintenance. On the above

counts also  the  impugned order is  liable  to  be  set aside. 

14.    In  reply  Ld. Counsels  of  the respondent  has  vehemently

denied that the  Ld. Court  below  has  passed  the  order for  interim

maintenance  on  the  ground  that  the  Opp. Party has  indirectly

admitted that  payment  of  his daughter  have  ceased  as  a  result  of

his  service from the  Air  Force  and  stated  that  he  now  draws

pension  of  Rs. 50,600/-. It is  also  pointed  out  that the interim

maintenance  award  is  not  passed in  favour  of  the  respondent. But

being   the   father   of   the   daughters   of   the   respondent   the

appellant  has  moral  duty  to  pay  the  maintenance  allowance. 

15.      Upon hearing  both  sides I  have  gone  through the  materials

on record  and  found  that  the  appellant  was  paying  an  amount  of

Rs. 11,400/- previously before passing the impugned order dated 24-

10-7.  But   the respondent   has  alleged  that  the  appellant  has

stopped  paying  maintenance  to  their  daughters  w.e.f  February,

2016.  Although  the appellant  has  claimed  that  the  elder  daughter

has  attained  majority  but it  is  a  matter  of  evidence and the

appellant  could  not  prove  anything  that  the  elder  daughter  has

attained majority. Hence, I am not  going  to  decide the age of the

eldest  daughter  of  the appellant. If he wants to prove it he  would

certainly get   an opportunity   to   prove  the  age  of   his   eldest

daughter  before the  trial  court later on by way of adducing evidence. 

16.    However, as  per  the  order  dated  24.10.17  passed  by  Ld.

J.M.F.C, 1st Class,  Tinsukia  in  Misc. case  11 DV of  2014 it  is  an

admitted  fact  that the  appellant  was  paying  an  amount of  Rs.

11,400/-  to   their   daughters  before passing the order and stopped

paying further as he  has  retired  from  his  service and  draws  an

amount  of  Rs. 50,600/-  as  pension.

17.     It  appears  from  the  material  on  record  that  the  Ld. Trial

has passed  interim  maintenance  allowance  to  the  daughters  of
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the respondent which  indicates  the  trial  is  yet  to begun.  But the

interim maintenance  also  should  not  be  as  such  that it  becomes

luxury  to the  respondent  and  burden to  the  appellant. There  is  no

denying the fact that  the  appellant  has  retired  from  his  service

and  as  such,  his social  and financial  condition has  changed. But

however, the  appellant  has  moral,  religious  and social  obligations

towards  his daughters to maintain them as per his social status. He

cannot shy away  from  his these  duties. Here I am duty-bound to

express my view that the appellant cannot arbitrarily stopped paying

maintenance  allowance  to  his  grown  daughters  without  any  lawful

process.

18.     However, before passing the interim order of the maintenance

allowance Ld. Trial Court below should have taken into account of all

the facts and circumstances and the present income of the appellant.

As the appellant has retired from his service and drawing an amount of

Rs.  50,600/-   as   pension  and  which  indicates  the  income  of  the

appellant has reduced and as the appellant is  paying Rs. 15,000/-  to

the  Respondent which  is  fixed  as  interim  maintenance allowance, I

am  of  the  considered  view  that  the interim  maintenance  of  Rs.

5,000/- each to the  two  daughters  of  the  Respondent is arbitrary

and exorbitant.

19.     Hence, I am of  the  considered  view  that in the interest of

justice interference and modification  is  required  with  regard to  the

order  dated  24.10.17 passed  by  Ld. J.M.F.C, 1st Class,  Tinsukia  in

Misc. case  11 DV of  2014. Thus the appeal is allowed partially in the

interest of justice.

   O  R  D  E  R

20.      The appeal  is  partially  allowed. The appellant is directed to

pay  an  amount of  Rs. 2,500/- each  to  the  two  daughters  of the

Respondent as interim maintenance allowance from the dated 24-10-

17 till the final decision of the case by the Ld. Trial court. 
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21.     It  is  also  directed that the Ld. Trial Court shall decide the

question of age of the elder daughter of the appellant if the question is

raised before it and pass the order in accordance with law.

22.     Both the parties are also hereby directed to appear before the

learned Ld. J.M.F.C, 1st Class, Tinsukia on 05.03.18 positively for  the

trial.

23.      Send down the LCR to the Court of learned Ld. J.M.F.C, 1st Class,

Tinsukia along with a copy of Judgment in appeal.  

24.       Accordingly, the instant appeal is disposed of on contest.  

25.    Given under my hand and seal of this Court on the  23 rd day of

February, 2018.

        

      Dictated and corrected by me.

        ( A. Hakim )                  ( A. Hakim)
         Addl. Sessions Judge-2                 Addl. Sessions Judge-2    
              (FTC), Tinsukia.                         (FTC), Tinsukia

        Transcribed  by :

        (P.D  Phukan) Steno. 


